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Judges, in criminal cases, have no right to interpret the penal laws, because they are not legislators. Experience
and reason shew us, that the probability of human traditions diminishes in proportion as they are distant from
their sources. So that all private interest, which, in spite of ourselves, modifies the appearance of objects, even
in the eyes of the most equitable, is counteracted, and nothing remains to turn aside the direction of truth and
the laws. Some motives, therefore, that strike the senses, were necessary to prevent the despotism of each
individual from plunging society into its former chaos. Strange phenomenon! I respect all governments; and I
speak not of any one in particular. The judge was rather a collector for the crown, an agent for the treasury,
than a protector and minister of the laws. In the first case, it is unjust and tyrannical, for political liberty
supposes all punishments entirely personal; in the second, it has the same effect, by way of example, as the
scourging a statue. It was not from compassion to the criminal, or from considerations of humanity, that
torments were sometimes spared, but out of fear of losing those rights which at present appear chimerical and
inconceivable. These interventions were known to experts, but because Beccaria himself had indicated in a
letter to Morellet that he fully agreed with him, it was assumed that these adaptations also had Beccaria's
consent in substance. I am sensible, that the confession which was extorted from thee, has no weight: but if
thou dost not confirm by oath what thou hast already confessed, I will have thee tormented again. If he hath
decreed eternal punishments for those who disobey his will, shall an insect dare to put himself in the place of
divine justice, to pretend to punish for the Almighty, who is himself all-sufficient; who cannot receive
impressions of pleasure or pain, and who alone, of all other beings, acts without being acted upon? The law by
which torture is authorised, says, Men, be insensible to pain. Moral, as well as physical actions, have their
sphere of activity differently circumscribed, like all the movements of nature, by time and space; it is therefore
a sophistical interpretation, the common philosophy of slaves, that would confound the limits of things
established by eternal truth. There may be some persons who expect that I should say all that can be said upon
this subject; to such, what I have already written must be unintelligible. At this epocha began to be established
the despotism of opinion, as being the only means of obtaining those benefits which the law could not procure,
and of removing those evils against which the laws were no security. The accomplices commonly fly when
their comrade is taken. The credibility of a witness may also be diminished, by his being a member of a
private society, whose customs and principles of conduct are either not known, or are different from those of
the public. That force which continually impels us to our own private interest, like gravity, acts incessantly,
unless it meets with an obstacle to oppose it. But the confession being once obtained, the judge becomes
master of his body, and torments him with a studied formality, in order to squeeze out of him all the profit
possible. If an equal punishment be ordained for two crimes that injure society in different degrees, there is
nothing to deter men from committing the greater, as often as it is attended with greater advantage. But to
return. The foregoing reflections authorise me to assert, that crimes are only to be measured by the injury done
to society. It appears also, that these truths were known, though imperfectly, even to those by whom torture
has been most frequently practised; for a confession made during torture is null, if it be not afterwards
confirmed by an oath; which, if the criminal refuses, he is tortured again. But men generally abandon the care
of their most important concerns to the uncertain prudence and discretion of those, whose interest it is to reject
the best and wisest institutions; and it is not till they have been led into a thousand mistakes, in matters the
most essential to their lives and liberties, and are weary of suffering, that they can be induced to apply a
remedy to the evils with which Edition: current; Page: [12] they are oppressed. These truths were known to the
Roman legislators, amongst whom, as I have already observed, slaves, only, who were not considered as
citizens, were tortured. Can the groans of a tortured wretch recal the time past, or reverse the crime he has
committed? A man of honour, deprived of the esteem of others, foresees that he must be reduced, either to a
solitary existence, insupportable to a social creature, or become the object of perpetual insult; considerations
sufficient to overcome the fear of death. I command you to accuse yourselves, and to declare the truth, midst
the tearing of your flesh and the dislocation of your bones. Such a man has not only his own passions, but
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those of the society of which he is a member. This obligation, which descends from the throne to the cottage,
and equally binds the highest and lowest of mankind, signifies nothing more, than that it is the interest of all,
that conventions, which are useful to the greatest number, should be punctually observed. All punishments,
which exceed the necessity of Edition: current; Page: [19] preserving this bond, are in their nature unjust. The
Occasion of this Commentary. From the foregoing considerations it is evident, that the intent of punishments
is not to torment a sensible being, nor to undo a crime already committed. How amazing, that mankind have
always neglected to draw the natural conclusion! When the proofs are independent on each other, Edition:
current; Page: [52] the probability of the fact increases in proportion to the number of proofs; for the falsehood
of one does not diminish the veracity of another. This security being the principal end of all society, and to
which every citizen hath an undoubted right, it becomes indispensably necessary, that to these crimes the
greatest of punishments should be assigned. When secret calumny is authorised, and punished only when
public. It is necessary then that there should be a third person to decide this contest; that is to say, a judge, or
magistrate, from whose determination there should be no appeal; and this determination should consist of a
simple affirmation, or negation of fact. On the contrary, the person who is really guilty has the most
favourable side of the question; for if he supports the torture with firmness and resolution, he is acquitted, and
has gained, having exchanged a greater punishment for a less. I should have every thing to fear, if tyrants were
to read my book; but tyrants never read. In like manner, in cases of wanton cruelty, the presumption is always
against the accuser, without some motive of fear or hate. Such laws make things worse for the assaulted and
better for the assailants; they serve rather to encourage than to prevent homicides, for an unarmed man may be
attacked with greater confidence than an armed man. Honour, then, is one of those complex ideas, which are
an aggregate not only of simple ones, but of others so complicated, that, in their various modes of affecsing
the human mind, they sometimes exclude part of the elements of which they are composed; retaining only
some few of the most common, as many algebraic quantities admit one common divisor. He therefore left
parts away, and sometimes added to it.


